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IN THE COURT OF COMMON PLEAS OF PIDLADELPHI COUNTY
FIT JUICIA DISTRICT OF PENNSYLVANA

CIVIL TRI DIVISION

Plaintiff,

JUY TERM, 2005

NO. 02598

MULTI-PHASE, INC.,

v. COMMERCE PROGRA

UNTED STATES FIDELIT &
GUARNTY CO., DRISCOLLlT,
A Joint Ventue, L.F. DRISCOLL CO.,
HU CONSTRUCTION GROUP, INC.,
And PRILLffS BALLPAR L.P.,

Control No.: 111398

Defendants.

v.

SAML GROSSI & SONS, mc.,

Addl Defendants.

OPINON

This case is one of several tht arse out of the constrction of Citiens Ban Park, a

baseball stadium (the "Project') built for defendant Philies Ballpark, L.P. (the "Philies"). The

Philles entered into an agreement with defendant Driscoll/Hunt, a Joint Ventue ("DH") to act as

Constrction Manager on the Project. In that capacity, DR entered into a sub-contrct (the "Sub-

Contrct") with Havens Steel Company ("Havens") to be the prime steel contractor on the

Proj ect.

Havens entered into a sub-sub-contract with plaitiff, Multi-Phase, Inc ("MPr'), to erect

and install strctual steel, metal deckig and strctural precast on the Proj ect. Haven obtained

a payment bond (the "Payment Bond") and a performance bond (the "Performance Bond") from

defendant United States Fidelity & Guaranty Co. ("USF&G"). The Project was apparently beset



with numerous delays and disruptions which gave rise to clais by various subcontrctors,

including MPI, for additional compensation for work allegedly not contemplated in its sub-sub-

contrct.

MPI commenced ths action in July, 2005 to recover the additional compensation it

claims is due for its extra work on the Project. MPI seeks these additional sums from USF&G

under the Payment Bond and/or from DH and/or the Phillies. MPI did not assert a clai against

Havens since Havens fied for banptcyprotection towards the end of 
the Project.i

DH fied a Performance Bond Cross-Claim against USF &G. In its Cross-Claim, DR

alleges tht Havens caused some of the delays that beset the Project, so its suety must pay such

delay damages under the Performance Bond. DH also claims that USF&G must indemnify and

provide a defense to DH under the Performance Bond with respect to MPI's claims agaist DH

in this action.

USF&G moved for sumy judgment on DH's claim under the Performance Bond.

USF&G argues that delay damages are not recoverable under the Performance Bond because the

Bond does not expressly say such dages are recoverable. USF &G also argues that it ha no

express duty under the Bond to assume Havens' indemnification and defense obligations under

the Sub-Contract. DR argues that the Performance Bond incorporates by reference all of

Havens' obligations under the Sub-Contract. DR furher argues that, since the Sub-Contract

requies Havens to pay delay damages to, and to indenfy and defend DH, USF&G has the

same duties to DH under the Bond.

i Havens filed for banptcy in March, 2004 in the United States Banuptcy Cour for the Wester

Distrct of Missour . The banptcy proceedigs are still pending.
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The Performance Bond provides as follows:

Whereas (Havens) has. . . entered into a subcontrct with (DH) . . . which
subcontract is by reference made a par hereof, and is hereinaftr referred to as the
subcontract.

* * *

Whenever (Havens) shall be, and be declared by (DH) to be in default under the
subcontrct, (DH) havig performed (DH's) obligations thereunder:

(1) (USF&G) may promptly remedy the default subject to the provisions of
paragraph 3 herein, or :

(2) (DH) after reasonable notice to (USF&G) may, or (USF&G) upon demand of
(DR), may arrge for the performance of (Havens') obligation under the
subcontract subj ect to the provisions of pargraph 3 herein,

(3) The balance of 
the subcontrct price, as defied below, shall be credited

. against the reasonable cost of completing performance of the subcontrct. If
completed by (DH), and the reasonable cost exceeds the balance of the
subcontrct price, (USF &G) shall pay to (DR) such excess, but in no event shall
the aggregate liabilty of (USF&G) exceed the amount of ths bond. If (USF &G)
arges completion or remedies the default, that porton of the balance of the
subcontrct price as may be required to complete the subcontract or remedy the
default and to reimburse (USF&G) for its outlays shall be paid to (USF&G) at the
times and in the maner as said sums would have been payable to (Havens) had
there been no default under the subcontract. The term "balance of the subcontract
pnce," as used in this paragraph, shall mean the total amount payable by (DH) to
(Havens) under the subcontract and any amendments thereto, less the amounts
heretofore properly paid by (DR) under the subcontract.

These provisions do not expressly state that USF&G is responsible for delay damages,

indem:ification or defense costs tht may arse under Havens' Sub-Contract with DR. The fact

that the "whereas" clause incorporates the Sub-Contrct by reference does not make USF&G's

obligations under the Bond co-extensive with Havens' obligations under the Sub-Contract.2

Furhermore, the fact that USF&G is to either "complete Havens' performance" or "remedy

Havens' default' does not mean that USF&G ís responsible for anything more than fishig the

2 See Downinetown Ara School Dis!. v. International Fidelity Ins. Co.. 769 A.2d 560, 566, n. 13 (pa.

Commw. 2001) (the whereas clause "oniy sets out the condition of (the surty's) liabilty rather than the scope of

that-liability); Wise Investments. Inc. v. Bracv Contr.. Inc.. 232 F.Supp.2d 390, 403 (E. D. Pa. 2002) (same).
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constrction work required of Havens under the Sub-Contract.3 The purose of a Performance

Bond is to ensure that the Project gets completed, not to make the obligee, i.e. DH, whole. 4

If DR wanted greater coverage, it could have added language to the Perormance Bond requirng

USF &G to pay delay damages5 and to indemnfy and defend DH in the event that Havens was

unable to do so.

CONCLUSION

For all the foregoing reasons, USF&G's Motion for Summar Judgment is granted, and

DR's çross-Claims for delay'daages, acceleration costs, indemnifcation, and defense costs are

dismissed.

BY TH COURT,
,

. ~.:,.i

f'Ufi~~..... .v ta.I'.G.P.236(b)

JUN ~ í ~~~I

F1RS1' .)u¡)Ii-I"L ¡'i~j!P OF PA
USER 1.0.: !;~ ~

It!Ji (j/t~
HOWLAND W. ABRASON, J.

3 Downingtown. 769 A.2d at 562, 566 (where bond caled for surety to "promptly remedy the default or. . .

complete the Contact is accordance with its terms and conditions," delay daages due under the Contract were not
recoverable from the surety.); Wise. 232 F.Supp.2d at 399, n.5, 403 (where bond called for surety to "promptly
remedy the default, or . . . complete the Contract in accordance with its ter and conditions," attorneys fees and
liquidated dages due under the Contrct were not recoverable from the surety.)

4 Simarly, delay dages are not recoverable under most payment bonds, except in the unely event that

the bond expressly says delay damages are covered. See J.C. Snavelv & Sons. Inc. v. Web M&E. Inc.. 406 Pa.
Super. 271, 594 A.2d 333 (1991) (attrneys' fees and fice chaes were not recoverale underpayment bond);
Salvino Steel & Irn Works. Inc. v. Fletcher & Sons. Inc., 398 Pa. Super. 86, 580 A.2d 853 (1990) (cost for 

rentig
trailers and storing steel caused by delay were not recoverable under payment bond); Reliance Universal. Inc. of
Ohio v. Ernest Renda Contrtig Co.. Inc., 308 Pa. Super. 98, 454 A.2d 39 (1981) (serviceffinace charges were
not covered by payment bond for "labor andmaterlals" only). See also C. Arena & Co.. Inc v. St. Paul Fire &
Mare Ins. Co.. 1993 U.S. Dist. LEXIS 15797 (E. D. Pa. Nov. 3, 1993) (''The scope of 

the bond's coverage is thus

clealy dellmited to 'labor, material or both,' an does not encompass delay costs.")

, On th Project, acceleration costs are the same thing as delay damages, so all clais for the former are

dismssed as well. See Samuel F. Grossi & Sons v. Uuited States Fidelitv & Guarantv, 2006 Pbia. Ct. Com. Pi.
LEXIS 423 (November 10,2006). Furermore, DH's claim aganst USF&G based on the delay damages claims
assigned to DH by other entities ar dismissed since DH paid nothing on them. See CarsonJePaulfRamos v.
Driscol1/unt. 2006 Phila. Ct. Com. Pi' LEXIS 278 (June 29, 2006).
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IN THE COURT OF COMMON PLEAS OF PIDADELPHIA COUNTY
FIRST JUICIAL DISTRICT OF PENNSYLVANIA

CIVI TRI DIVSION

MUTI-PHASE, INC., JUY TERM, 2005

Plaintif, NO. 02598

v. COMMRCE PROGRA

UNTED STATES FIDELITY &
GUARTY CO., DRISCOLL/,
A Joint Venture, L.F. DRICOLL CO.,
HUT CONSTRUCTION GROUP, INC.,.
And PHILLffS BALLPAR L.P.,

Control No.: 010721

Defendants.

v.

SAMUL GROSSI & SONS, INC.,

Add'l Defendats.

ORDER

AN NOW, this 27th day of June, 2007, upon consideration of defendat United States

Fidelity & Guarty Company's ("USF&G") Motion to Stay Count One ofthe Complaint, the

response thereto, and the briefs in support and opposition, and after hearg oral arguent on

March 23, 2007, it is hereby ORDERED that said Motion is DENIED.l

COPIES SENT
PURSUANTTO Pa..RC.P. 236(b)

BYTHE COURT,

JUN i nOUl
L~i (jAjj~HOWLAN W. ABRAON, J.FIRST JUDICIAL LiiJ1Y OF PA

USER 1.0.: (' Po
¡; m ~

t The puxose of a Payment Bond is to ensure tht lower tier sub-contrctors, such as plaitif get paid if

the par with whom they contrcted goes banpt or is otherwse wible to pay. It would defeat the puxose of the
Payment Bond if the cour were to stay.tls action pending the outcome of Havens Steel Company's bantcy

proceedigs. USF&G's supposed diffculty in mountig a defense to plaitiffs clalis in ths acton is ofUSF&G's
own makg.
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IN THE COURT OF COMMON PLEAS OF PIDADELPHI COUNTY
FIT JUICIAL DISTRICT OF PENNSYLVANI

CIV TRAL DIVSION

MULTI-PHASE, INC.,

Plaintiff, '

JULY TERM, 2005

NO. 02598

v. COMMRCE PROGRA

UNED STATES FIDELITY &
GUAR CO., DRISCOLLIH,
A Joint Ventue, L.F. DRISCOLL CO.,
HUT CONSTRUCTION GROUP, INC.,
And PHlLffS BALLPARK L.P.,

Control No.: 111398

Defendants.

. v.

SAML GROSSI & SONS, INC.,

Add'l Defendants.

ORDER

AN NOW, this 27th day of June, 2007, upon consideration of defendat United States

Fidelity & Guaranty Company's ("USF&G") Motion for Summary Judgment, the response

thereto, the briefs in support and opposition, and afer hearg oral argnent on March 23, 2007,

and in accordance with the Opinion issued contemporaneously, it is hereby ORDERED that said

Motion is GRAED and Driscoll/unt, A Joint Ventue's Cross-Claims against USF&G for

delay damages, acceleration costs, defense, and indemnfication are DISMISSED.

BY TH COURT,

COPIES SENT
PURSUANTTü Pa.R,G.P. 236(b)

JUN 2 7 Z007

FIRST JUDICIAL DISTRICJ OFPA
USER !..: OuA

-us, rf

lÄ¡~
. HOWLAN W. ABRASON, J.


